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Date of Incident: October 31, 2008 2145 Hours

Location: 7857 Cypress Avenue, Riverside
Decedent: Marlon Oliver Acevedo
Involved Officers: Dan Koehler, Police Officer

Jeff Ratkovich, Police Officer
James Heiting, Police Officer

l. Preamble:

The finding of the Community Police Review Commission (“Commission”) as stated in this
report is based solely on the information presented to the Commission by the Riverside Police
Department (“RPD”) criminal investigation case files, and follow-up investigate report submitted
by CPRC Independent Investigator, Mike Bumcrot of “Mike Bumcrot Consulting,” Norco,
California, and Investigator Gurney Warnberg, “The Baker Street Group,” San Diego, California.
Mike Bumcrot Consulting and The Baker Street Group are not associated or affiliated with one
another.

The Commission reserves the ability to render a separate, modified, or additional finding based
on its review of the Internal Affairs Administrative Investigation. Because the Administrative
Investigation contains peace officer personnel information, it is confidential under State law.
Any additional finding made by the Commission that is based on the administrative investigation
would also be confidential, and therefore could not be made public.

Il. Finding:

On August 24, 2011, by a vote of 5 to 0 (2 absent), the Commission found that the officer’s use
of deadly force was consistent with policy (RPD Policy 4.30 — Use of Force Policy), based on
the objective facts and circumstances determined through the Commission’s review and
investigation.

Rotker | VACANT Johnson‘Brandriff VACANT | Jackson ‘Roberts‘Santore‘ Adams
v v ‘ A v ‘ A ‘ v ‘ v

Ill.  Standard of Proof for Finding:

In coming to a finding, the Commission applies a standard of proof of “Preponderance of
Evidence.” Preponderance generally means “more likely than not,” or may be considered as
just the amount necessary to tip a scale. This means also that the Commission need not have
certainty in their findings, or that the Commission need not reach a finding beyond a reasonable
doubt.

The Preponderance of Evidence standard of proof is the same standard applied in most civil
court proceedings.
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IV. Incident Summary:

On January 17, 2009, at approximately 2145 hours, Officers Koehler and Ratkovich were
dispatched to the area of 7850 Cypress Avenue reference a male adult subject in the roadway
screaming at passing vehicles. RPD Dispatch had received multiple calls from citizens in the
area stating the subject was drunk or mentally disturbed. When the officers heard the call come
out on the police radio, they suspected it was a subject they had passed by earlier in the
evening in that same area around 1700 hours. At that time, they saw a male subject, later
identified as Acevedo, standing in the street and yelling at passing vehicles. The officers made
brief contact with Acevedo at that time. Acevedo told the officers to go out and keep the streets
safe. The officers then left and continued with their work assignment.

As the officers arrived on scene pursuant to the 911 calls, they approached the area west on
Cypress Avenue and saw a male subject, later identified as Marlon Oliver Acevedo, standing in
the roadway. Officer Ratkovich parked the marked police unit in the middle of Cypress Avenue.
Both officers, dressed in their Riverside PD marked uniforms, exited the police unit and walked
up to Acevedo. Officer Koehler began the initial dialogue with Acevedo.

Upon initial contact with Acevedo, he refused to comply with any directions given by the two
officers. Instead, he began to grunt and growl at the officers, raised his clenched fists in a
“fighter’s stance” and took a punch at Officer Koehler, but missed him. Due to Acevedo’s
physical aggression, Officer Koehler and Officer Ratkovich removed their expandable batons,
extended them, and instructed Acevedo to get down on the ground. Acevedo did not comply
and continued with his aggressive behavior. Both officers struck Acevedo with their expandable
batons. Officer Ratkovich struck Acevedo twice near the right knee, both of which had no effect
on him. Officer Koehler struck Acevedo several times in the left thigh, none of which had any
effect.

Acevedo continued to swing his fist at Officer Koehler, striking him in the face and knocking his
glasses off. Officer Koehler then grabbed Acevedo to gain control of him. The two struggled for
several moments and fell to the ground. While Koehler and Acevedo were struggling on the
ground, Officer Ratkovich fired his department issued X26 Taser at Acevedo. The darts of the
X26 Taser struck Acevedo in his abdomen. The Taser cycled through its charge, but did not
incapacitate Acevedo. It appeared to have no effect on him. Officer Koehler continued to
struggle with Acevedo, while at the same time commanding him to give up his hands. Acevedo
did not comply with the commands and continued to struggle with Koehler.

Officer Ratkovich stated that Acevedo appeared to be rolling back and forth on the ground as if
he was trying to break free from the Taser darts. Since the first charge had no effect, Officer
Ratkovich depressed the trigger of his X26 Taser four (4) to five (5) more times in an on-going
attempt to incapacitate Acevedo. None of the Taser charges from the darts had any effect on
Acevedo. Ratkovich thought perhaps the darts were not making the necessary contact for
Acevedo to receive the charges and elected to use the other option of deployment, which is
direct contact from the Taser onto the body. While Koehler and Acevedo were still rolling
around on the ground in a physical struggle, Ratkovich made a direct contact charge to
Acevedo’s upper back. This direct charge incapacitated Acevedo and gave the officers the
opportunity to place him into handcuffs in order to control him. Medical aid was summoned and
AMR and RFD responded to the scene.

While waiting for the arrival of medical aid, Acevedo began to kick at the officers while still in

handcuffs. The officers requested further assistance from RPD so that they could use a Hobble
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restraint to control Acevedo’s kicking. This would be necessary in order for paramedics to
render aid without injury. Officer Heiting arrived on scene and assisted by applying the hobble
to the suspect’s feet. The hobble restraint device was then attached to the handcuffs in order to
prevent Acevedo from kicking the officers or arriving medical aid. Acevedo was then secured in
the TARP position as medical personnel arrived on scene. Acevedo was rolled onto his side
while restrained. Medical personnel made contact with Acevedo while he was lying on his side.
As they began to assess and treat Acevedo, they noticed that he was in medical distress, so the
handcuffs and hobble restraint device were removed so that proper emergency medical
treatment could be applied.

Acevedo was placed onto an emergency medical aid gurney in preparation to transport him to
the hospital. Medical personnel continued to apply emergency treatment to Acevedo as he was
placed into an AMR ambulance and during transportation to the hospital. Acevedo was taken to
Parkview Hospital in Riverside where he was pronounced deceased by hospital staff after his
arrival.

V. CPRC Follow-Up:

The Commission requested a review of the Criminal Casebook by an independent investigative
firm known as “The Baker Street Group.” This firm is located in San Diego, California. The
assigned investigator, Gurney Warnberg, submitted two reports. One report was submitted on
October 14, 2010, and the other on November 29, 2010. After Mr. Warnberg submitted the first
report, he believed that a few other interviews of certain witnesses might offer additional insight.
The second report he prepared included a couple of these interviews. Other potential witnesses
could not be located and / or would not cooperate with Mr. Warnberg for a follow-up interview.

The Commission requested a cover-to-cover review of the Criminal Casebook by CPRC
Independent Investigator Mike Bumcrot of Bumcrot Consulting, located in Norco, California. Mr.
Bumcrot is a nationally recognized expert in homicide and officer-involved death cases. The
purpose of this review was for Mr. Bumcrot to provide the Commission with his findings based
upon his experience and expertise. Mr. Bumcrot felt that the investigation conducted by the
Riverside Police Department was thorough in content and that any additional interviews would
not change what or how the death of Mr. Acevedo occurred.

Commission members received training in the subject matter of Excited Delirium. The training
sessions were provided by Dr. John G. Peters, Institute for the Prevention of In Custody Deaths,
Henderson, Nevada. On Wednesday, June 15, 2011, Dr. Peters gave a 2-hour presentation on
Excited Delirium at a special training meeting for the CPRC. All commissioners were present
except for Robert Slawsby and Rogelio Morales. Also present during this presentation were
Sgt. Pat McCarthy and Officer Erik Lindgren of RPD, who provide Excited Delirium and other
mental health training to all members of the Riverside Police Department.

On June 16 and 17, 2011, Commissioners Robin Jackson, Dale Roberts, Art Santore, Jon
Johnson, and Robert Slawsby attended a 16-hour “Instructor’'s Course” by Dr. Peters at the
Riverside County Sheriff’s training facility at Ben Clark Training Facility.
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VI. Evidence:

The relevant evidence in this case evaluation consisted primarily of testimony, including that of
three civilian witnesses, three of the officers who were involved in the altercation with Acevedo,
emergency medical personnel, hospital staff and a Deputy Coroner. Other evidence included
police reports and photographs, involved weapons, forensic examination results and reports by
independent CPRC investigators.

VII. Applicable RPD Policies:

All policies are from the RPD Policy & Procedures Manual.

e Use of Force Policy, Section 4.30.

e Less Lethal Weapons Systems & Deployment, Section 4.49

e Total Appendage Restraint Methods/Equipment, Section 4.31-7
o Excited Delirium, Section 4.60

The United States Supreme Court has ruled on one (1) case that has particular relevance to the
use of force in this incident. All decisions by the United States Supreme Court are law
throughout the United States. The case is incorporated into the Use of Force Policy of the RPD.

Graham v. Connor, 490 U.S. 396 (1989), considered the reasonableness of a police officer’s
use of force, and instructed that the reasonableness must be judged from the perspective of a
reasonable officer on scene.

VIIl. Rationale for Finding:

The question that this Commission was to answer in the review of this case is whether or not
the force used by the officers was reasonable under the circumstances, and conducted in
conformance with the established policies and procedures of the Riverside Police Department.
After reviewing the criminal casebook, the RPD Use of Force Policy, training, and Commission
discussion, it is the opinion of the Community Police Review Commission that the use of force
and defensive tools utilized by Officers Koehler and Ratkovich in taking Mr. Acevedo into
custody were both reasonable and consistent with the RPD Use of Force Policy, Section 4.30,
and Searching, Handcuffing and Prisoner Transportation, Section 4.31.

The RPD Use of Force Policy, 4.30, which governs the force an officer may use, is consistent
with California State Law that authorizes peace officers to use force to overcome resistance.
California Penal Code, Section 835(a), basically states that officers can use reasonable force to
affect an arrest, prevent escape, or overcome resistance, when they believe someone has
committed a public offense. Officers do not need to retreat from their efforts when a suspect
resists arrest, and the officers have a right to self-defense.

The autopsy conducted on Mr. Acevedo by the Riverside County Sheriff-Coroner’s Office
determined that he (Acevedo) had ingested Phencyclidine (PCP), Cannabinoids (Marijuana),
and Atropine. The cause of death is listed in the autopsy report as “Acute Phencyclidine
Intoxication.”

The Commissioners discussed the drug Atropine since it is not as commonly heard on the street
as is PCP and Marijuana. One Commissioner researched Atropine via the internet through
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Wikipedia and WebMD. Although the Commissioners were aware that the cause of Acevedo’s
death was listed as Acute Phencyclidine Intoxication, the Commission asked whether Atropine
could have been a contributing factor in his death.

What was learned through this research is that Atropine is derived from the belladonna and
jimsonweed plants, which are poisonous and can cause death. Although Atropine has
prescribed medicinal uses, it should not be used without a doctor’s supervision. Toxic doses of
Atropine can lead to palpitations, restlessness, excitement, hallucinations, delirium, and coma.
In severe cases, depression and circulatory collapse can occur, leading to a drop in blood
pressure and respiratory failure." According to the investigative reports, Acevedo’s behavior
included restlessness, excitement, hallucinations, and delirium.

The Coroner also indicated that Mr. Acevedo had Hypertrophic Cardiomyopathy, a genetic
disease in which the heart muscle becomes abnormally thick and makes it hard for the heart to
pump blood. In some cases, this condition causes abnormal heart rhythms and can cause
sudden cardiac death.

Officers Koehler and Ratkovich were uniformed patrol officers working a two-man team in a
marked RPD police unit. The uniforms and marked police unit should have made it clear to a
reasonable person that these were police officials.

On October 31, 2008, at approximately 2145 hours, the RPD emergency communications
center began receiving calls from residents in the 7800 block of Cypress Avenue reporting that
a male Hispanic, later identified as Marlon Acevedo, was in the middle of the street yelling,
throwing things at cars, threatening motorists, and impeding the flow of traffic.

Most of the callers said they believed the subject was under the influence of drugs or alcohol, or
suffering from a mental disorder. The callers also informed Dispatch that a female subject, later
identified as Acevedo’s girlfriend, was trying to get him out of the street, but he was yelling and
fighting with her. She subsequently became one of the callers who phoned police asking for
assistance.

Officers Koehler and Ratkovich arrived on scene at 2150 hours and found Acevedo in the
middle of the street making grunting and growling sounds. They described him as having a
“crazed look on his face,” and appearing very angry and agitated. Based upon the call
information and observations of Acevedo upon arrival, the officers had a duty to detain Acevedo
in order to determine if he could care for his safety or the safety of others, and if criminal activity
was afoot. Police officers can detain a person based upon “reasonable suspicion” that a crime
may be occurring. At this point in the series of events, it is the belief of this Commission that
sufficient information existed for the contact and temporary detention of Acevedo pending
further investigation.

The officers responded appropriately upon arrival by first illuminating Acevedo with police car
lighting. Doing so created an awareness of caution for motorists and served to gain Acevedo’s
attention. The officers acted appropriately when they initiated verbal contact with Acevedo in
asking him to get out of the street, a reasonable direction to remove him from the street for both
his personal safety and that of passing motorists.

! Atropine information gathered from Wikipedia and WebMD
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When Acevedo was unresponsive to the verbal directions given by the officers, Officer Koehler
approached Acevedo. Koehler had a duty to inquire about Acevedo’s unusual behavior and a
duty to attempt to remove him from a dangerous place in the roadway. When Officer Koehler
approached Acevedo, he (Acevedo) raised his fists and took a “fighter’s stance.” It would be
reasonable to conclude that, at a minimum, Acevedo did not want to be approached and that he
intended to engage the officers in a fight. In response to Acevedo’s actions, Officers Koehler
and Ratkovich retrieved their expandable batons.

When Acevedo advanced upon Koehler, he struck Koehler in the face with a closed fist, causing
Koehler's mouth to bleed and his glasses to fly off. Koehler and Ratkovich acted properly in
defending themselves and / or others with baton strikes against Acevedo. Both officers used
their batons against Acevedo’s legs and avoided body areas that potentially could cause serious
injury (as defined in RPD policy). NOTE: The law does not require that an officer actually be
battered before taking defensive action and officers are trained to defend themselves upon
aggressive action by another.

When the batons were ineffective and the officers wound up on the ground fighting with
Acevedo, their next option to use their fists was appropriate. RPD Policy allows fists to be used
as intermediary weapons and, under the circumstances in this physical fight with Acevedo, the
officers had limited options available to them. Batons had already failed, pepper spray in close
contact fighting would likely incapacitate the officers, and no other less-lethal weapons were
immediately available. Officer Koehler said he considered use of the carotid control hold, but
was unable to get into a position to do so.

Mr. Acevedo was successful in preventing any physical controls by officers and continued to
punch and kick. It did not appear that Acevedo felt any pain. Koehler asked Ratkovich to
deploy the Taser in a further effort to gain control and compliance from Acevedo.

This Commission believes that, under the circumstances, the use of the Taser was appropriate
since it was the last immediate less-lethal weapon available to the officers since nothing else
was working. Acevedo’s resistance to the officers’ efforts was violent and physical.

Officer Ratkovich’s discharge of the Taser for five (5) second cycles was reasonable. There
was still no effect. For a physically violent person, it could require several cycles to gain
compliance. Officer Ratkovich knew the Taser darts struck Acevedo, but he noticed that the
darts were close to one another which limited their effectiveness. Ratkovich exercised
reasonable judgment by removing the dart cartridge and directing a contact stun to Acevedo’s
body. Officers are trained that the contact stun may be more effective than poorly located darts
in close-quarter fighting.

The direct contact stun worked to the extent that it allowed the officers to place handcuffs onto
Acevedo. Nonetheless, Acevedo continued to kick his feet at the officers, striking Officer
Ratkovich several times. A hobble restraint device was placed onto Acevedo in order to control
his attempts to kick and possibly injure others. The handcuffs and hobble restraint devices were
used appropriately to maintain control of Acevedo. Acevedo was initially on his stomach with
the restraints on him and he was rolled onto his side within approximately 30 seconds.

The officers acted properly by promptly informing medical aid responders about the events
leading to Acevedo’s handcuffing and hobbling. Further, the officers acted properly and without
delay, to remove all restraints once medical personnel identified that Acevedo was in medical
distress.
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This Commission does not believe the officers’ actions were the proximate cause of Mr.
Acevedo’s death. As noted earlier, Officers Koehler and Ratkovich used reasonable force in
gaining control and restraint of Acevedo, who was violently combative. Acevedo had a
preexisting health condition that, together with the ingestion of PCP, Marijuana, and Atropine, of
his own free will, combined with the physical exertion of violently fighting with the officers, may
have contributed to his deteriorating condition and subsequent death.

IX. Recommendations:

At the time of this incident, RPD did not have a policy on Excited Delirium. On September 10,
2010, RPD implemented a policy referred to as Excited Delirium. The Commission felt that this
was a positive step for the Department to address a potential Excited Delirium incident.

X. Closing:

The Commission offers its empathy to the community members, police officers, and City
employees who were impacted by the outcome of this incident, as any loss of life is tragic,
regardless of the circumstances.
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PRESS RELEASE

CITY OF Riverside Police Department e 4102 Orange Street o Riverside, CA 92501

RIVERSIDE Phone (951) 826-5147 e Fax (951) 826-2593

FOR IMMEDIATE RELEASE

Date: Friday, October 31, 2008
Contact: Sergeant Mark Rossi
Phone: (951) 353-7106
P08157587

Combative Subject Dies at Local Hospital

Riverside, CA -- On Friday October 31%, 2008 , at approximately 9:45 pm,
Riverside Police Officers responded to the 7800 block of Cypress Avenue in
Riverside reference several phone calls to the Riverside Police Department’s
Dispatch Center of an adult male subject standing in the roadway screaming at
passing motorists creating a traffic hazard.

Officers arrived on scene and contacted the subject standing in the roadway. The
subject became agitated with the officers and refused to comply with their orders.
The subject became physically combative and assaulted one of the officers. The
adult subject was taken into custody. Riverside Fire Department and American
Medical Response personnel responded to the scene to provide medical aid for the
adult subject. The adult subject was transported to a nearby hospital where he was
pronounced deceased a short time later.

Name of the subject will be released by the Coroner’s Office pending notification to

next of kin. Anyone with information about this incident is asked to call Detective
Ron Sanfilippo at (951) 353-7105.

###P08157587
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THE FRESS ENTERFRISE

Riverside police to discuss death of man in custody with
review commission

BY SONJA BJELLAND
THE PRESS-ENTERPRISE

Reach Sonja Bjelland at 951-368-9642 or sbjelland@PE.com

A Riverside Police Department captain will give a public briefing tonight about the
circumstances surrounding the death of a man in police custody.

The Community Police Review Commission investigates officer-involved deaths. The
briefing will take place at the commission meeting at 5:30 p.m. at City Hall, 3900 Main St.
in Riverside.

On Halloween at 9:45 p.m., Marlon Oliver Acevedo stood in Cypress Avenue, screaming at
motorists and creating a traffic hazard, according to a Riverside police news release. He
became agitated with officers and did not comply with their orders, the release stated.

Acevedo then assaulted one of the officers, police said.

Acevedo was then taken into custody. The Riverside Fire Department and American
Medical Response treated Acevedo for an undisclosed illness before he was taken to a
hospital, where he was pronounced dead, police said.

Acevedo, 35, was pronounced dead at 10:37 p.m. at Parkview Community Hospital,
according to the Riverside County coroner’s office. Police have not released more details.

The commission previously requested more timely briefings from the Police Department
after a man died after being handcuffed. The police did not provide the typical briefing, and
City Attorney Greg Priamos told commissioners they would violate the City Charter if they
investigated because the case did not involve officer conduct but Priamos would not explain
why.

The commission voted to begin a preliminary investigation to determine whether the
death was related to officer conduct. The coroner’s office ruled that Martin Gasbar Pablo
died from natural causes. That created a rift between the city and the commission that led
to a directive to withhold money from the commission for investigations until law
enforcement investigations are complete.

That directive has meant the commission has not begun investigations into two fatal
officer-involved shootings that occurred last month.






Riverside police give version of man's death in
custody

10:00 PM PST on Wednesday, November 5, 2008

By SONJA BJELLAND
The Press-Enterprise

A man who died in police custody last week had been beaten with batons and shocked.

Riverside police Capt. Mark Boyer addressed the Community Police Review
Commission on Wednesday night, providing the first public details of the incident.

The commission cannot investigate the death until law enforcement investigations
conclude, which could take several months.

Marlon Oliver Acevedo, 35, was screaming and standing in stopped traffic on Cypress
Avenue in Riverside about 9:45 p.m. Friday, Boyer said.

Police do not know why Acevedo was screaming at traffic. An autopsy report will not be
complete for about eight weeks.

When police approached, Acevedo raised his fists and walked toward the officers.
Officers Koehler and Ratkovitch struck Acevedo in the knees and legs with retractable
batons, Boyer said. The officers' first names were not provided.

Acevedo punched Koehler in the right eye and Ratkovitch shocked Acevedo with a
Taser, Boyer said.

The officers then handcuffed Acevedo and called for medical aid, the captain stated.

While waiting for paramedics, Acevedo began kicking and the officers requested
another officer, Boyer said.

Officer Heiting arrived and assisted in restraining Acevedo with a device called a
"hobble" that controls the legs.

Boyer said Acevedo was on his side after he was restrained.

When paramedics arrived, the handcuffs and hobble were removed once they realized
there was a medical emergency, he said.



Boyer said he would have to assume that Acevedo was collapsed or unconscious and
no longer resisting.

Acevedo was taken by ambulance to Parkview Community Hospital Medical Center
where he was pronounced dead at 10:37 p.m. Friday.

Acevedo's family has hired attorney Samer Habbas to begin investigating if excessive
force was used.

Habbas said the preliminary report from the Riverside County coroner's office showed
Acevedo had been shocked twice and suffered multiple scratches and cuts on the head
and face and multiple bruises and cuts to the arms and legs.

He called the incident tragic, saying that most of it happened in front of Acevedo's
girlfriend and mother and that he had a 2-year-old and 4-year-old.

Reach Sonja Bjelland at 951-368-9642 or sbjelland@PE.com




Family of Riverside man who died in custody speaks
out

07:01 AM PST on Wednesday, November 12, 2008

By SONJA BJELLAND
The Press-Enterprise

The family of a man who died in Riverside police custody disputes the department's
account of how he was handled during his detainment and says their trust in law
enforcement is shattered.

A photo of Marlon Oliver Acevedo, 35, with his two children sits in the living room next
to lit devotional candles and flowers at his home in Riverside. He died Halloween night
after a struggle with police.

Now the family recalls the man who loved music, air guitar and making his children
laugh. Every month he sent money to his three sisters in Nicaragua, said his mother,
Martha Garay.

Elizabeth Lomeli, 23, Acevedo's girlfriend of five years, was back home on Cypress
Avenue with their children, 2 and 4 years old, after trick or treating. She looked outside
and saw police wrestling with Acevedo.

Riverside police Capt. Mark Boyer told the Community Police Review Commission that
Acevedo was in the street yelling at cars when officers arrived. He raised his fists and
walked toward the officers, who struck him with retractable batons.

Lomeli said she and Garay ran outside. One officer had a knee in the back of Acevedo's
neck and another was putting on handcuffs.

They put on a leg restraint and then used a stun gun to shock him, Lomeli said.
"He was moving a little bit and they Tased him," she said.

Lomeli said Acevedo was kept on his stomach until he was rolled onto a gurney and put
into an ambulance.

"When he wasn't moving no more we knew something had happened,” Lomeli said.

Boyer said Acevedo was kept on his side after he was restrained.



Lomeli called local hospitals and figured out that he might be at Parkview Community
Hospital Medical Clinic. She wanted to leave the home but was told she could not
because she was part of the investigation.

Lomeli said she wasn't allowed to go to the hospital for an hour and a half, and it was
another two hours before anyone at the hospital was allowed to tell her anything.

The preliminary report from the coroner's office showed multiple abrasions to Acevedo's
head and face, said the family's attorney, Samer Habbas.

The coroner has not yet determined the cause of death.

Habbas said the family would not comment on whether Acevedo was intoxicated or had
a mental illness.

"They didn't need to do all that,” Lomeli said. "They could have handled the situation in
a different way."

Reach Sonja Bjelland at 951-368-9642 or sbjelland@PE.com
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Acevedo OID Fact Sheet
CPRC Meeting Date November 10, 2010
Version 1.0

On Friday evening, October 31, 2008, RPD Officer Dan Koehler (“Koehler”) was on duty
assigned to uniformed patrol during the “C” watch (1500-0100) with partner Officer Jeff
Ratkovich (“Ratkovich”), who was driving.

Koehler and Ratkovich said that at about 5:00 p.m., they were driving on Cypress between
Harold and Montgomery when they saw a man, later identified as Marlon Oliver Acevedo
(“Acevedo”), who raised his hands over his head and called something out.

Koehler and Ratkovich said the officers made a u-turn, pulled alongside the man, and
asked, “What's up?” and Acevedo replied, “We gotta keep the streets safe man. Keep the
streets safe.”

Koehler said the officers replied that they would keep the streets safe then drove away.”

At 9:46 p.m., RPD Dispatch received the first of several calls advising of a man, screaming
in the middle of the street in at 7850 Cypress.”

The area was lit by a street light, which was on the south side of Cypress Avenue, across
from 7875.°

Witness Elizabeth Lomeli (“Lomeli”) said that Acevedo is the father of her child.’

Lomeli said that she came back from trick-or treating and saw Acevedo standing in the
street, “acting all weird.”®

Lomeli said Acevedo was saying “kill me,” and that he pushed her away when she tried to
pull him from the middle of the street.’

Lomeli went into her home and called the police.™®

When Lomeli went back outside, she saw Acevedo fighting with police officers.™

Lomeli said officers hit Acevedo with batons, then tased him."™

Lomeli said Acevedo was calming down, but the officers kept tasing him.*®

Witness Justin Rescorl (“Rescorl”) said at about 9:40, he was coming home from trick or

treating with his wife Sarah and his 2 children when he saw Acevedo standing in the street
screaming in front of 7850 Cypress.*

Rescorl thought Acevedo either “was drunk or some crazy.”
Rescorl saw Acevedo throw a square object, possibly a suitcase, at a parked car.*
Rescorl said Acevedo was yelling, “kill me.”"’

Rescorl said Acevedo walked into the street and almost got hit by a car, so Rescorl called
the police at 9:44.'

Rescorl saw a woman approach Acevedo and try to pull him from the street, but he did not
comply, and she then left the street.*

Rescorl saw a black & white police car arrive and illuminate a spotlamp onto Acevedo.?
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Rescorl said 2 uniformed police officers exited the car and approached Acevedo, and he
tensed up and moved like he was going to swing.**

Rescorl said one of the officers responded by striking Acevedo in the leg, and Acevedo
then did take a swing at the officer.?

Rescorl said a second police officer struck Acevedo in the side, then took him down, and hit
him several times.*

Rescorl described Acevedo as “pretty big,” about 6 feet tall and 220 pounds.*

Rescorl said as the officers were on the ground, he heard them say, “Stop struggling,” to
Acevedo, and he replied, “Get the fuck off me.”*

Rescorl saw that one officer got off of Acevedo, pointed a taser at him, said “stand back,”
then discharged the taser, which Rescorl described as “click, click, click.”®

Rescorl saw that Acevedo was still “bucking” after that.’

Rescorl 2ssaid after a few minutes of struggling, Acevedo calmed down then the ambulance
arrived.

Rescorl said he saw Acevedo with his hands behind his back, but did not see the
handcuffing.”®

Resccs)(r)l said he was standing about 100 feet from the struggle, and he had a very clear
view.

Witness Sarah Rescorl (“Sarah”) said she was standing in front of her residence at 7850
Cypress, and she saw Acevedo standing in the middle street yelling “kill me” and “fuck you
to passing traffic.*!

Sarah said Acevedo threw a suitcase or briefcase at a parked car, and struck the car.*

Sarah said Acevedo was “going in front of” cars, and she was surprised he was not struck
by any cars.*®

Sarah 534aid her husband called police because they feared Acevedo was going to get
struck.

Sarsash said a woman went to Acevedo and tried to get him out of the road, but he wouldn’t
go.

Sarah said 2 uniformed police officers arrived in a black and white car.*
Sarah said when the 2 officers approached Acevedo, he started swinging at them.*’
Sarah saw both officers respond by striking Acevedo on his legs with their “sticks.”*®

Sarah then saw both officers and Acevedo went to the ground.*

Sarah said Acevedo continued to struggle, and the officers hit Acevedo “a couple more
times,” then tased him.*°

Sarah described the taser as having the sound of a “machine thing” and then “clicking.”**
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Sarah said Acevedo continued to struggle, and the officers held his feet down and then
Acevedo stopped moving.*?

Sarah saw that Acevedo was down on his stomach, and appeared to be handcuffed, with
his legs bent and an officer holding his Iegs.43

Sarah said the ambulance arrived within 5 minutes, or “really fast,” and subsequently
placed Acevedo on the gurney on his back.*

Sarah described Acevedo as “pretty big” 5’8" to 59", about 280 pounds.*
Witness Germain Gabaldon (“Gabaldon”) said at about 9:40 p.m., he was inside his
apartment at 7850 Cypress when he heard a scream and a noise in the street that

sounded like someone punching a car.“°

Gabaldon went outside and saw Acevedo in the street screaming and holding traffic, and
almost twice was struck by passing traffic.*’

Gabaldon saw 2 uniformed police officers arrive in a black and white Riverside police car.*®

GabaIAdgon said the 2 officers approached Acevedo, and he began swinging his fists at
them.

Gabaldon said that 1 officer then used a baton on Acevedo, “in self defense.”°
Gabaldon said Acevedo was a “big guy,” 5’8" to 5’9", around 300 pounds.**

Gabaldon said Acevedo and the 2 officers ended up on the ground.*?

Gabaldon said the officers were trying to restrain Acevedo, but he wouldn't listen and he
kept trying to get up.>®

Gabaldon said he then heard a taser twice, which he described as a “zapping” followed by
a “sss” sound.>*

Gabaldon said afterwards, it looked like Acevedo was vomiting.>®

Witness Sidney Zamora (“Zamora”) said he was on his balcony at 7851 Cypress and he
saw Acevedo in the street with his hands up, holding up traffic.>®

Zamora heard Acevedo say, “I don't care if you kill me.”’
Zamora said he called the police.”®

Zamora said 3 or 4 minutes before the police arrived, a woman tried to pull Acevedo from
the street, but he pushed her away.>

Zamora saw that 2 uniformed police officers approached Acevedo, and he heard the
officers tell Acevedo to lie down, but he did not comply.*

Zamora said Acevedo moved so that from his balcony, Zamora could then only see the
police officers, but could no longer see Acevedo.®
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Ofcr. Koehler said that at about 9:45, he and partner Ratkovich took a dispatched call of a
possible 5150 in the roadway screaming at cars.®

“5150" refers to California Health & Safety Code section 5150, which allow a peace officer
to take into custody for mental evaluation any person who is believed to be a danger to self
or others due to a mental disorder.®®

Koehler said when they arrived on Cypress, they found traffic backed up in both directions
due to a man standing in the street.**

Koehler said as soon as he saw Acevedo, he recognized him as the man they had
contacted on Cypress earlier in the shift.®®

Koehler said as he approached, he saw that Acevedo had his head down and was making
grunting sounds.®®

Koehler said he told Acevedo several times to get out of the street, and Acevedo looked at
him but did not respond.®’

Koehler said that when he approached to within a few feet, Acevedo suddenly jumped into
a fighting stance with his hands up, and Acevedo barked or growled.®®

Koehler said he jumped back and pulled his expandable ASP baton, and Acevedo
advanced toward him.*

Koehle7rosaid he used a two-handed strike to Acevedo’s left thigh, which had no visible
effect.

Koehler said he then delivered a 2" baton strike to Acevedo’s leg, again with no effect, and
Acevedo continued to advance.”

Koehler later viewed Coban video of the fight, and noted that he actually delivered
approximately 5 baton strikes to Acevedo’s legs.”

Koehler said he intended to deliver another strike to the legs, but his baton collapsed, and
Acevedo then punched Koehler in the face, knocking off his glasses.”

Koehler said he abandoned his baton and delivered a punch to Acevedo, who then tackled
Koehler and tried to take him to the ground.”™

Koehler said Acevedo ended up on his knees, with Koehler on top of him, and Koehler
could feel Acevedo attempting to move his face in to bite Koehler on the thigh.”

Koehler said he grabbed Acevedo’s head and turned it, then punched Acevedo in the face
several times, forcing Acevedo to go to the ground on his back.”

Koehler said he was trying to grab Acevedo’s arms, and yelled at him to roll over, but
Acevedo kept turning and fighting, and prevented control of his arms.”’

Koehler said Acevedo was strong, and the fight was hard, so he yelled to Ratkovich to use
the taser.”®

Koehler said he heard the rattling discharge of the taser, but Acevedo was not immobilized,
and appeared to be trying to roll over onto the taser wires.”
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Koehler said he was on his knees trying to control Acevedo, who was rolling away toward
Ratkovich, so Koehler yelled to tase Acevedo again.*

Koehler was able to climb onto Acevedo’s shoulders, and grab one arm, but Acevedo kept
lifting Koehler off the ground, despite Koehler's weight of 265 pounds, and despite Koehler
punching Acevedo in the back.®*

Koehler told Ratkovich to contact tase Acevedo, who yelled out at the contact but did not
stop fighting and struggling.®

Koehler said he and Ratkovich were able to get control of first one arm for handcuffing,
then after more struggling they cuffed the other arm, but Acevedo continued to fight and
struggle even as the officers lied on top of him, and Acevedo was “out of control.”

Koehler later viewed Coban video, and noted that after Acevedo was handcuffed, he rolled
into position to bite Koehler’s left inner leg, and when Koehler felt Acevedo’s teeth starting
to close, Koehler punched Acevedo.®

Koehler was able to get on the radio and requested a hobble to restrain Acevedo’s feet.*

Koehler said Officer Lim (“Lim”) arrived and provided the hobble, and helped to control
Acevedo’s legs, and that finally Acevedo became compliant.®®

Koehler said he rolled Acevedo onto his side, and at the same time RFD and AMR were
pulling up, so Koehler explained to paramedics that the officers had just tased and fought
Acevedo.®’

Koehler said a paramedic said, “He’s not breathing,” and told Koehler to take off the
handcuffs, which Koehler did.*

Koehler said as the result of the fight, he suffered an injured (and subsequently swollen) left
knee, injured right collarbone (complaint of pain), and injured lip (swollen and bleeding).®

Ofcr. Ratkovich said Dispatch put out a call of a 5150 on Cypress in the middle of the
street, and Ratkovich thought it might be the same man he had contacted earlier.*

Ratkgolvich also noted that his unit was closer than he assigned police units, so he took the
call.

Ratkovich said when they arrived, he saw that the RPD helicopter had illuminated Acevedo
standing in the middle of the street, with multiple cars stopped in the roadway, and several
pedestrians nearby on the sidewalks.”

Ratkovich turned on the overhead bright “takedown” lights to illuminate Acevedo and to
slow traffic.*®

Ratkovich said Koehler was first to speak with Acevedo, and told him to get out of the road,
and Acevedo immediately “keyed in on” Koehler.**

Ratkovich said Acevedo immediately raised his hands and took a fighting stance toward
Koehler, so both Ratkovich and Koehler deployed their ASP expandable batons.”

Ratkovich said Acevedo took a swing at Koehler, and although Ratkovich did not see
contact, he thought Acevedo had struck Koehler.”
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Ratkovich said he then began delivering baton strikes to Acevedo’s right knee, and ordered
him to the ground, but Acevedo responded to neither the force nor the commands.®’

Ratkovich said Acevedo was “fairly big,” and he and Koehler were on opposite sides facing
Acevedo, who remained focused on Koehler.%

Ratkovich said Acevedo had a “crazed” or “wild” look on his face, and did not appear to be
registering what was going on.”

Ratkovich said he didn’t recall exactly how, but Koehler and Acevedo ended up on the
ground, and Ratkovich could not find a safe place to deliver any more baton strikes.'®

Ratkovich said he discarded his baton, and tried to grab Acevedo’s arms, but Acevedo was
“incredibly strong” and was fighting back, and punching Koehler.***

Ratkovich said Acevedo was on his back, punching and kicking, and the officers could not
get Acevedo onto his stomach, despite Ratkovich weighing about 220 pounds.**

Ratkovich said Koehler told him to use the taser, so Ratkovich kept hold of Acevedo with
his Iefltog\and, while backing up his upper body 2-3 feet, and fired the taser with his right
hand.

Ratkovich said he saw the darts make contact with Acevedo, so he discharged a first 5-
second burst, but the tasing had no visible affect on Acevedo.'**

Ratkovich said Acevedo continued fighting Koehler, and Acevedo also starting rolling,
apparently to roll over the taser wires and break their connection with the taser.’®

Ratkovich said he discharged (cycled) the taser several more times, but Acevedo continued
to fight and did not respond to the tasing.'%

Ratkovich said at one point, he felt the taser charge, and realized the wires were getting
wrapped around his hand, so he disconnected the dart cartridge so he or Koehler would be
protected from taser charge.'®’

Ratkovich then delivered a drive stun (contact tase) directly between Acevedo’s shoulder
blades, as Acevedo was on his side facing away from Ratkovich, still fighting Koehler.'*

Ratkovich said Koehler was finally able to cuff Acevedo’s left arm, and Ratkovich then
controlled the right arm, and they were able to handcuff Acevedo, who still continued to
struggle and kick.**

Ratkovich said Acevedo was down on his stomach, and Ratkovich was trying to hold
Acevedo’s legs, but he was able to kick Ratkovich at least 3 times, so Ratkovich removed
Acevedo’s shoes as other officers began to arrive for assistance.**

Ratkovich said with the assistance of Ofcrs. Lim and Heiting, they were able to get a hobble
onto Acevedo’s ankles, and finally secure Acevedo’s feet and legs.™**

Ratkovich said that he then noticed that a crowd had formed, so he got up, collected the
discarded batons, notified Dispatch that Fire could roll in, and began to contact persons
who appeared to be possible family members.**?

Ratkovich said Fire arrived, so he advised them that Acevedo had received baton strikes
and taser, and Fire personnel began providing medical attention.**?
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Ratkovich said Koehler was still on the ground with Acevedo, who was grunting, and Lim
and Heiting were still assisting Koehler.™*

Ratkovich said he saw that medical personnel appeared concerned, and said something5
about Acevedo being unresponsive, and then Koehler began removing the handcuffs.™

Officer James Heiting (“Heiting”) said he responded to a call for assistance, and when he
arrived, he saw Koehler and Ratkovich trying to control Acevedo, who was kicking and
moving around.*

Heiting saw Koehler on Acevedo’s upper body, and Ratkovich at Acevedo's feet."*’

Heiting said he assisted by providing a tarp device to secure Aceveo’s legs, and Acevedo
continued to struggle the entire time.

Heiting saw RFD arrive within 30 seconds of him assisting in the struggle to control
Acevedo."™

Heiting said as medical personnel approached, he rolled Acevedo onto his side, and saw
as an AMR paramedic reached down for what he perceived as the “standard” task of
checking pulse.'?

Ofcr. Lim responded to the 5150 radio call, and when he arrived he saw Ofcrs. Koehler and
Ratkovich on top of Acevedo, using their weight to keep him down.**

Lim said he assisted by first holding down Acevedo’s legs, then going to his car to get a
hobble for leg restraint."*

AMR Paramedic Susan Brien (“Brien”) said she was on duty when her unit received a call
that RPD had a 5150 in need of medical attention in the 7800 block of Cypress.'??

Brien said on arrival, she saw Acevedo lying with his stomach on the ground, handcuffed,
and his face to the left."**

Brien s%d an RPD officer advised that Acevedo had been combative and had been
tased.

Brien said it was about 30 seconds from the time she arrived, exited her ambulance,
received the preliminary information, and contacted Acevedo."?®

Brien said she could see drool coming from Acevedo’s mouth, so she suggested to an
officer that Acevedo should be rolled over, and the officer complied.™’

Brien said after Acevedo was rolled onto his side, she reached down to check for a pulse
and saw Acevedo take “one last breath.”**®

Brien said she told her partner to grab a backboard, and an RPD officer began removing all
restraints from Acevedo.'*°

Brien said as soon as Acevedo was on the backboard, she began CPR, and CPR
continued from that time until after his arrival at Parkview Hospital.**
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RFD Fire Captain Robert Abbruzzese (“Abbruzzese”) said he was on duty at RFD Station
No. 7, at 10191 Cypress, when he received a call of RPD needing assistance with a 5150
in custody in the 7800 block of Cypress.**!

Abbruzzese said when he arrived, he saw numerous police cars, and a male “hog-tied”
(feet together, tied to handcuffs), lying flat on his stomach with his face to the side, on the
ground.®

Abbruzzese said the officers told him that Acevedo appeared to possibly be under the
influence of something, due to his erratic behavior.**

Abbruzzese said Firefighter Bradley Fike attended to Acevedo, so Abbruzzese checked
with a police officer who had blood on his mouth, and had his name tag dangling down,
indicating that he had been in a fight.***

Abbruzzese said he asked the officer if he needed help, but the officer asked Abbruzzese
to help Acevedo.™

Abbruzzese said he then assisted other medical aid personnel attending to Acevedo, and
Abbruzzese found that Acevedo was not breathing and had no pulse.™

Abbruzzese said he then told officers that he needed the handcuffs removed immediately
from Acevedo.™’

Abbruzzese said he then went into the ambulance, and prepared a breathing tube, which
he intubated into Acevedo when he was loaded into the ambulance, lying on his back on a
backboard.'*®

RFD Firefighter-Paramedic Bradley Fike (“Fike”") said he was on duty at RFD Station No. 7,
at 10191 Cypress, when he received a call of RPD needing assistance with a 5150 in
custody in the 7800 block of Cypress.**®

Fike said when he arrived, he saw several RPD officers and Acevedo handcuffed lying
chest down in the street, slightly tilted on his left shoulder, with his face turned to the
right.**

Fike said when he asked the officers what was going on, they told him Acevedo was
agitated and appeared to be under the influence and “5150” (possible need of mental
evaluation).***

Fike said at about the same time, a female AMR responder arrived and approached
Acevedo, and said, “Hey, | don't think he’s breathing.”**?

Fike said he turned from the officer, and immediately began to assist with Acevedo,
including directing an officer to immediately remove the handcuffs and hobble.**?

Fike said he then assisted getting Acevedo onto a backboard, beginning CPR, moving
Acevedo to the ambulance, and transported to Parkview."**

CAD data showed that Koehler and Ratkovich were on scene on Cypress at 2149 hours,
and RPD “Air 1” was on scene at 2150.*°

CAD data showed a dispatch at 2152 by Air 1 that, the “subj[ect] is subdued.”*®
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147. Post mortem examination of Acevedo identified bruising on both legs about the knee and
thigh, a possible impact mark on the left rib cage, an abrasion to the inside of the lower lip,
2 taser markings to the stomach area (with one dart still imbedded), and 2 taser marks on
the right ribcage, possibly from a contact tase.**’

148. Download of data from Ofcr. Ratkovich'’s taser showed six (6), five-second burst
deployments on October 31, beginning at 21:43:23, and ending at 21:44:22 (note: taser
internal clock not calibrated with CAD clock).**?

! Det Sanfilippo interview of Ofcr. D. Koehler, tab 26, pg. 2-3, 87-101; & Det. Sanfilippo interview of
Ofcr. J. Ratkovich, tab 27, pg. 3, 110-129.

2 Det Sanfilippo interview of Ofcr. D. Koehler, tab 26, pg. 5, 184-189; & pg. 8, 303-305; & Det. Sanfilippo
interview of Ofcr. J. Ratkovich, tab 27, pg. 4, 157-175.

® Det Sanfilippo interview of Ofcr. D. Koehler, tab 26, pg. 4, 189-194; pg. 8, 318-320; & Det. Sanfilippo
interview of Ofcr. J. Ratkovich, tab 27, pg. 4, 157-175.

* Det Sanfilippo interview of Ofcr. D. Koehler, tab 26, pg. 4, 194-197.

® CAD printout, tab 41 a, pg. 1, 2146 entry.

¢ Det Cobb, supp. report, tab 19, pg. 2.

" Ofcr Franco interview of E. Lomeli, tab 17, pg. 1, 19.

& Ofcr Franco interview of E. Lomeli, tab 17, pg. 2, 55-81.

% Ofcr Franco interview of E. Lomeli, tab 17, pg. 3, 94-96; & pg. 7, 304-315.

19 Ofcr Franco interview of E. Lomeli, tab 17, pg. 2, 89; & pg. 4, 164-170.

1 Ofcr Franco interview of E. Lomeli, tab 17, pg. 4, 172-180; & pg. 9, 363-365.

12 Ofcr Franco interview of E. Lomeli, tab 17, pg. 5, 182-188.

3 Ofcr Franco interview of E. Lomeli, tab 17, pg. 5, 187-188.

1 Det Rowe interview of J. Rescorl, tab 20, pg.1, 74-75; & pg. 3, 93-100; Ofcr. Heiting interview of J.
Rescorl, tab 24, pg. 2-3, 86-104.

15 Det Rowe interview of J. Rescorl, tab 20, pg.1, 76; Ofcr. Heiting interview of J. Rescorl, tab 24, pg. 2,
68-70.

16 Det Rowe interview of J. Rescorl, tab 20, pg. 2, 78; & pg.3, 123-134; Ofcr. Heiting interview of J.
Rescorl, tab 24, pg. 3, 101-110.

7 Det Rowe interview of J. Rescorl, tab 20, pg.4, 143-166; Ofcr. Heiting interview of J. Rescorl, tab 24, pg.
2, 68-69.

18 Det Rowe interview of J. Rescorl, tab 20, pg.1, 78-82; & pg. 3, 99-100; & pg. 4, 175-176; Ofcr. Heiting
interview of J. Rescorl, tab 24, pg. 1, 36.

19 Det Rowe interview of J. Rescorl, tab 20, pg. 6, 233-255; Ofcr. Heiting interview of J. Rescorl, tab 24,
pg. 3, 112-122.

2 Det Rowe interview of J. Rescorl, tab 20, pg. 10, 505-519.

2 Det Rowe interview of J. Rescorl, tab 20, pg.2, 84-85; & pg. 6, 260-268; & pg. 7, 270-306; & pg. 12,
502-538; Ofcr. Heiting interview of J. Rescorl, tab 24, pg. 3-4, 131-159.

%2 Det Rowe interview of J. Rescorl, tab 20, pg.2, 85-87 & pg. 7, 310-313; Ofcr. Heiting interview of J.
Rescorl, tab 24, pg. 4, 163-165.

% Det Rowe interview of J. Rescorl, tab 20, pg.1, 87-88; & pg. 9, 366-371; & pg. 9, 393-404; Ofcr. Heiting
interview of J. Rescorl, tab 24, pg. 4, 165-174.

2 Det Rowe interview of J. Rescorl, tab 20, pg.9, 374-391; Ofcr. Heiting interview of J. Rescorl, tab 24, pg.
5, 201.

% Det Rowe interview of J. Rescorl, tab 20, pg.8, 320-336.

%6 Det Rowe interview of J. Rescorl, tab 20, pg.1, 74-75; & pg 10, 405-414; Ofcr. Heiting interview of J.
Rescorl, tab 24, pg. 4, 174-179.

%" Det Rowe interview of J. Rescorl, tab 20, pg.2, 89; Ofcr. Heiting interview of J. Rescorl, tab 24, pg. 5,
187-188.
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%8 Det Rowe interview of J. Rescorl, tab 20, pg.3, 90-91; & pg. 10, 422-430; Ofcr. Heiting interview of J.
Rescorl, tab 24, pg. 5, 223-224.

% Det Rowe interview of J. Rescorl, tab 20, pg.10, 429- 432.

% Det Rowe interview of J. Rescorl, tab 20, pg.8, 349-359.

31 Ofcr DeGruy interview of S. Rescorl, tab 10, pg. 1, 12-33; Det Brandt interview of S. Rescorl, tab 22, pg.
5, 196.

%2 Det Brandt interview of S. Rescorl, tab 22, pg. 4, 166-171.

%8 Ofcr DeGruy interview of S. Rescorl, tab 10, pg. 1, 35-43; Det Brandt interview of S. Rescorl, tab 22, pg.
1, 89-90; & pg. 2, 96.

% Ofcr DeGruy interview of S. Rescorl, tab 10, pg. 2, 47-48.

% Det Brandt interview of S. Rescorl, tab 22, pg. 3, 102-104; & pg. 14, 590-602.

% Det Brandt interview of S. Rescorl, tab 22, pg. 6, 228-265.

3 Ofcr DeGruy interview of S. Rescorl, tab 10, pg. 2-3, 86-96; Det Brandt interview of S. Rescorl, tab 22,
pg. 3, 104; & pg. 7, 296-314.

* Det Brandt interview of S. Rescorl, tab 22, pg. 8, 315-369.

% Ofcr DeGruy interview of S. Rescorl, tab 10, pg. 1, pg 3, 100-122; Det Brandt interview of S. Rescorl,
tab 22, pg. 3, 105; & pg. 9, 368-382.

“0 Ofcr DeGruy interview of S. Rescorl, tab 10, pg. 1, pg 3, 122-128; Det Brandt interview of S. Rescorl,
tab 22, pg. 9, 381-403.

*! Det Brandt interview of S. Rescorl, tab 22, pg. 9, 393-395.

“2 Det Brandt interview of S. Rescorl, tab 22, pg. 9, 383-388.

*% Det Brandt interview of S. Rescorl, tab 22, pg. 10-11, 417-460.

*“ Det Brandt interview of S. Rescorl, tab 22, pg. 11-12, 462-511.

*® Det Brandt interview of S. Rescorl, tab 22, pg. 12-13, 537-552.

“® Det Brandt interview of G. Gabaldon, tab 22, pg. 3, 94-96; & pg. 7, 308-310.

*" Det Brandt interview of G. Gabaldon, tab 22, pg. 3, 94-106; & Ofcr Bonome, supp. report, tab 9, pg. 2.
“® Det Brandt interview of G. Gabaldon, tab 22, pg. 13-14, 567-608.

* Det Brandt interview of G. Gabaldon, tab 22, pg. 4, 145-147, & 167-175; & pg. 9, 395-403; & pg. 13,
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>! Det Brandt interview of G. Gabaldon, tab 22, pg. 14-15, 621-631.

%2 Det Brandt interview of G. Gabaldon, tab 22, pg. 9, 380-393.

%% Det Brandt interview of G. Gabaldon, tab 22, pg. 11, 463-469.
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% California Health & Safety Code, section 5150 (2008).

% Det Sanfilippo interview of Ofcr. D. Koehler, tab 26, pg. 5, 204-206; & pg. 9, 373-380.

% Det Sanfilippo interview of Ofcr. D. Koehler, tab 26, pg. 5, 208-209.
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Page 12 of 12



Section C

Questions & Answers

Ry T T N N N T N

Information Requested






Excited Delirium

Excited Delirium / Hypothermia

ExcitedDelirium.org
(website only)

ANN PRICE et al., Plaintiffs,
V.
COUNTY OF SAN DIEGO et al.,
Defendants






January 11, 2011

Commission Member Art Santore asked staff to provide information on the following two terms:
“Excited Delirium” and “Hyperthermia.” An e-mail response was requested.

According to RPD policy section 4.60 (see attached General Order and RPD Policy Section
4.60), Excited Delirium is defined as a state of extreme mental and physiological excitement,
usually associated with chronic illicit drug use, characterized by exceptional agitation and
hyperactivity, hyperthermia, hostility, exceptional strength, aggression, acute paranoia, and
endurance without apparent fatigue.

The web links below provide further discussion on the term Excited Delirium, its symptoms, and
medical status:

http://www.exciteddelirium.org/indexForLawEnforcement.html

http://www.policeone.com/columnists/chris-lawrence/articles/121675/

http://www.policeone.com/columnists/chris-lawrence/articles/126389/

Hypothermia is a medical term that refers to having a core body temperature of less than 35 C
or 95 F. (Source: MedicineNet.com) It is one of the conditions associated with Excited
Delirium.
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4.60 EXCITED DELIRIUM:

A. POLICY:

Excited Delirium (ED) is a life-threatening medical emergency, disguised as a police
problem. Once officers encounter a person displaying symptoms of excited delirium (err on
the side of caution if unsure), steps must be taken to ensure appropriate medical intervention
as soon as possible. A person in the throes of this acute excited state should be considered
in extreme medical crisis, and may die, despite all reasonable precautions taken by officers
and other emergency responders to help and protect the subject.

In addition to whatever law enforcement response may be required, the incident shall be
managed as a medical emergency. As there can be no medical intervention without custody,
officers will take reasonable and necessary action, consistent with provided training and this
directive, to ensure that the person receives a police response which is appropriate to the
subject’s needs, while protecting the safety of all concerned.

B. DEFINITION:

Excited Delirium — A state of extreme mental and physiological excitement, usually
associated with chronic illicit drug use, characterized by exceptional agitation and
hyperactivity, hyperthermia, hostility, exceptional strength, aggression, acute paranoia, and
endurance without apparent fatigue.

Excited Delirium presents as a cluster of physiological and behavioral symptoms, which may

include:
a. Bizarre and/or violent behavior i. Shedding of clothes or nudity
b. Confusion or disorientation j- Hallucinations
c. Incoherent/nonsensical speech k. Attraction to glass (smashing glass common)
d. Hyperactivity I. Drooling/Foaming at the mouth
e. Acute paranoia m. Fear and panic
f. Aggression n. Exceptional physical strength
g. Profuse sweating 0. Endurance without apparent fatigue
h. Hyperthermia p. Ability to effectively resist multiple officers
C. PROCEDURE:
1. Communications Bureau Responsibilities
a. Upon receipt of a call for service that may lead the dispatcher to believe a

person is exhibiting signs of Excited Delirium, as described above, a
minimum of one (1) supervisor and four (4) officers will be dispatched, if
practical, and the Watch Commander will be notified.

b. Emergency medical services consistent with a response to a subject
experiencing an extreme medical crisis will also be dispatched to respond
when the original nature of the call dictates, or when requested by officers on
the scene. EMS personnel shall be advised to stage at a location a safe
distance from the scene until notified by officers that the scene is secured.
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2.

Responding Patrol Officers(s) Responsibilities

a.

Responding officers shall assess the situation to determine if the person is
suffering from ED. The determination must necessarily be based on a rapid
assessment of the overall scenario and behavior of the subject. If ED is
suspected, (err on the side of caution if unsure), immediately request EMS
and the Watch Commander if they have not been initially dispatched.

If the ED subject is armed and/or combative or otherwise poses a threat that
requires immediate intervention, officers shall employ reasonable and
necessary force to protect themselves and others and take the person into
custody.

If the ED subject is unarmed and presents no immediate threat to self or
others, officers shall, if practical, contain the subject while maintaining a safe
distance and remove others who might be harmed.

Officers shall formulate a custody plan prior to making physical contact with
the subject, if possible. There can be no medical intervention without
custody. The object of the plan is to de-escalate the situation, calm the
individual and gain control of the person so that he may be medically cared
for. If practical, attempt to gain the ED subject’s voluntary compliance with
these tactics:

Q) Preferably, only one officer should attempt to engage the subject in
conversation. Remain calm, speak in a conversational, non-
confrontational manner, and reassure the subject that you are trying
to help.

(2) Attempt to have the individual sit down, which may have a calming
effect. Also, refrain from making constant eye contact, which may be
interpreted as threatening.

3) Because of the subject’'s mental state, statements and questions may
need to be repeated several times. The subject may be extremely
fearful and confused, so be patient and reassuring, as it may take
some time for him to calm down.

Once sufficient officers are present and if the determination is made that
physical force is necessary, the custody plan must be implemented quickly,
and with overwhelming force, to minimize the intensity and duration of any
resistance and to avoid a prolonged struggle, which may increase the risk of
sudden death. If possible, officers should ensure medical personnel are
staged nearby prior to implementing the custody plan.

Officers shall take into consideration all available force options and control
techniques, with the realization that ED subjects often demonstrate unusual
strength, resistance to pain, as well as instinctive resistance to the use of
force. Primary consideration should be given to proper application of the
TASER, which has proven effective as it temporarily causes neuromuscular
incapacitation, providing officers with a window of opportunity to safely
control and restrain the subject. Immediately upon TASER application, a
multi-officer take-down team, using a coordinated group tactic, should swarm
the subject, gain physical control and handcuff the subject while he or she is
incapacitated by the TASER.
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f. When needed, the objective of using a restraining device is to secure the feet
and legs of a suspect to control kicking, fighting and standing. Restraining is
also used to control a subject’'s feet to prevent injury to officers and/or the
subject.

g. Approved restraining devices that may be used during an ED incident are:
@ The Department’s approved hobble and/or handcuffs.

(2) AMR and RFD personnel carry four point soft restraints that are also
acceptable to restrain a subject experiencing excited delirium
incidents.

Officers who restrain a subject are reminded that immediately following
restraint of the subject; he or she must be rolled onto their side, thereby
relieving pressure from the chest and abdomen, allowing the subject to
breathe easier.

h. Once the subject is in custody and the scene is secured, immediately
summon EMS personnel. Until primary responsibility for the care of the
subject is transferred to EMS personnel, officers must keep the restrained
subject under constant observation. Place the individual in a supine position
or on his side and continually monitor and assess vital signs. Be especially
vigilant if he suddenly stops resisting and becomes tranquil. Initiate CPR as
indicated.

i Officers shall coordinate with on-scene EMS personnel and transfer custody
of the subject to them, assisting in any way, to avoid delay in the
transportation of the individual to a medical facility. An officer shall be
assigned to accompany EMS personnel during the ambulance transport.

j- Upon arrival at the emergency room, ensure that the subject’'s core body
temperature is recorded.

Supervisor Responsibilities

a. A supervisor shall respond to and assume command of all ED calls.

b. The supervisor shall ensure that all necessary police and administrative
forms and reports are completed as required, to include as much of the
following information as possible:

1) Description and duration of subject’'s behavior prior to and after police
contact, to include subject utterances and actions, i.e., running,

shouting, pacing furiously, etc.

(2 Type and duration of resistance.

3) Number and identity of officers involved.

4 Method of subject transport, to include time transport begins and
ends.

(5) Struggle against restraints during transport.

(6) Presence or absence of sweating by subject.
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@) Air Temperature/Humidity at scene of incident.

(8) Describe resuscitation efforts, if applicable, number of times attempt
was made, and by whom.

(9) Note subject’'s body temperature at scene, if available, at arrival at
medical facility and, if applicable, upon death.
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ANN PRICE et al., Plaintiffs, v. COUNTY OF SAN DIEGO et al., Defendants.

CIVIL NO. 94-1917-R (AJB)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
CALIFORNIA

990 F. Supp. 1230; 1998 U.S. Dist. LEXIS 9397

January 8, 1998, Decided
January 9, 1998, Filed

DISPOSITION:
ants.

[**1] Judgment granted for Defend-

COUNSEL: For ANN PRICE, an individual, ANN
PRICE, as Guardian ad Litem of Benjamin Price, UN-
BORN BABY PRICE, ROBERT PRICE, MARGARET
PRICE, DANIEL L ESTATE OF DANIEL L. PRICE,
plaintiffs: Charles R Woods, Trost Street Woods and
Messina, San Diego, CA.

For COUNTY OF SAN DIEGO, JOHN GROFF, STE-
VEN CLAUSE, MARK TALLEY, JIM ROACHE, SAM
SHEPARD, defendants: John J Sansone, Dep County
Counsel, Office of County Counsel, Ricky R Sanchez,
County of San Diego, Office of County Counsel, San
Diego, CA.

JUDGES: John S. Rhoades, Sr., United States District
Judge.

OPINION BY: John S. Rhoades, Sr.

OPINION

[*1234] FINDINGS OF FACT AND CONCLU-
SIONS OF LAW

l. Overview

Daniel Price died after San Diego Country Sheriff's
Department deputies forcibly restrained him. His family
and estate then sued the deputies, then-Sheriff Jim
Roache, and the county of San Diego. Plaintiffs allege

causes of action for wrongful death, assault, battery, neg-
ligence, and violation of Price's civil rights.

The Court held a bench trial. After a lengthy trial
and a careful review of the evidence, the Court hereby
issues its findings of fact and conclusions of law in nar-
rative form. *

1 The Court has elected to issue its findings and
conclusions in narrative form because a narrative
format more fully explicates the reasons behind
the Court's conclusions, which facilitates appel-
late review and provides the parties with more
satisfying explanations.

However, Federal Rule of Civil Procedure
52(a) requires the Court to "find the facts special-
ly and state separately its conclusions of law . . .
" Fed. R. Civ. P. 52(a). Nevertheless, it is "suffi-
cient if the findings of fact and conclusions of
law . . . appear in an opinion . . . filed by the
court.” 1d. Accordingly, the Court has included an
Appendix at the end of this Opinion that states
separately its findings and conclusions. The Court
incorporates the Appendix into this Opinion by
reference.

[**2] 11. Background

On June 28, 1994 Daniel Price inspected a house
that was for sale. Price, who had a history of chronic
methamphetamine abuse, wore only shoes, socks, and
shorts. Price did not seem to be intoxicated, but he was
very animated, extremely demonstrative in his gestures,
and spoke loudly. After touring the house, Price attempt-
ed to give his wallet to the occupant, Timothy Malone.
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Price then hugged Malone and departed. As Price walked
away from the house, Malone saw him throw his ap-
pointment book and checkbook into some bushes.

Price then walked to a gate that led to the backyard
of a nearby house, in which Christine Arrigo was sun-
bathing. After attempting to open the gate, Price made
several unintelligible comments and departed.

Ms. Arrigo called 911, claiming that a man had
thrown rocks at her windows. San Diego County Sher-
iff's Department deputies John Groff and Steven Clause
arrived at the scene and contacted Price. Price told the
deputies that he was fixing his truck and that he intended
to go to a nearby house. The deputies allowed him to
leave. Price then got into his truck and drove away --
past the house to which he had told the deputies he was
going. [**3] Although Price did not drive faster than
thirty-five miles per hour, the deputies became suspi-
cious and decided to contact him again.

The deputies stopped Price and asked him to exit his
truck. Price did not comply and a violent scuffle, more
properly characterized as a brawl, ensued. Witness Sandy
Bias testified that Price was "resisting totally" and shout-
ing at the deputies as they tried to calm him. Ms. Bias
described Price as a man "going crazy," as if under the
influence of drugs. Price knocked Deputy Groff's eye-
glasses from his face, and the deputies believed [*1235]
that Price was trying to grab their guns.

The deputies sprayed Price with small amounts of
pepper spray and wrestled him to the ground. The depu-
ties placed Price face-down and handcuffed him with his
hands behind his back. Price continued to resist, struggle,
yell, and Kkick at the deputies.

Deputies Sam Sheppard and Steven Tally then ar-
rived. Because Price was kicking, Deputy Tally bound
Price's legs together with leg shackles. Nevertheless,
Price continued to kick at the deputies with both legs at
once.

To control Price, the deputies held him down with
their body weight and connected the leg shackles to the
handcuffs [**4] with a second set of handcuffs. In other
words, they bound his hands and legs together behind his
back as he lay prone. This four-point restraint, or "hog-
tie," immobilized him.

The parties agree, and Plaintiffs' police-procedures
expert confirmed, that the deputies used reasonable force
up to the moment of the hog-tie, and that it was proper to
subdue Price with body weight. The parties also agree
that applying the hog-tie, in and of itself, was reasonable.
Thus, the actions of the deputies up to the moment the
hog-tie was accomplished are not at issue, nor is their
decision to use the hog-tie restraint.

The issues in this case revolve around what hap-
pened next. As the deputies hog-tied Price, they neces-
sarily applied some pressure to his torso. A deputy knelt
next to Price and placed one knee on his back. The depu-
ty also placed his hand on Price's shoulder. After the
deputy completed the hog-tie, he may have maintained
pressure for a short time as he paused before rising from
the ground.

Deputy Tally then knelt next to Price and placed one
knee on his back. Deputy Tally rested most of his weight
on his heels. Deputy Tally maintained contact in an ef-
fort to calm Price and as a means of [**5] communi-
cating his presence. Deputy Tally did not apply signifi-
cant pressure to Price's torso.

At some point, Price began to smash his face into
the ground repeatedly. In an effort to prevent Price from
injuring himself, a deputy placed his foot on the back of
Price's head and a kleenex box was placed underneath his
face. Because of the blood on Price's face, the deputies
called for medical assistance.

The deputies left Price lying shirtless on the hot as-
phalt for several minutes, despite a nearby shaded area.
The asphalt temperature was approximately 133.9 de-
grees Fahrenheit. Although Deputy Tally was near Price
after the hog-tie was complete, the deputies did not mon-
itor Price closely as he lay hog-tied.

At some point, Price began turning blue, which sug-
gests that he could not breathe properly. ? As might be
expected with such a dynamic and traumatic event, there
is considerable variance in the testimony about when
Price began to turn blue and how much time elapsed be-
fore the medics arrived.

2 Not all witnesses testified that Price turned
blue. For example, one of the medics who re-
sponded did not see and did not note in his report
that Price was blue. Another medic testified that
Price was blue.

[**6] Nevertheless, it appears that before the med-
ics arrived, the deputies noticed Price turning blue. ®
However, they did not release him from the hog-tie im-
mediately, nor did they administer cardiopulmonary re-
suscitation ("CPR"), despite the fact that each of them
had CPR training. *

3 Although some evidence indicates that the
deputies called for medics because of the change
of color, the stronger evidence suggests that the
deputies called for medical assistance because of
the blood on Price's face.

4  Testimony was not completely consistent
about whether Price was still hog-tied when the
medics arrived. It appears that Deputy Tally was
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preparing to release Price and administer CPR
when the medics arrived.

The medics arrived within minutes, but by that time
Price had no pulse and had stopped breathing. The med-
ics administered CPR but to no avail. They then loaded
Price into an ambulance and took him to the hospital.
While in transit, the medics managed to restore Price's
vital signs by administering "shots [**7] to the heart"
and anti-narcotic medication. However, he did not regain
consciousness.

[*1236] On June 30, 1994 Price died. A county
medical examiner, John W. Eisele, M.D., conducted the
autopsy. Dr. Eisele found low levels of methampheta-
mine in Price's system. He also found petichaie (pin-
point) hemorrhaging in Price's left eye, which suggests
that Price's torso had been compressed. ° Dr. Eisele listed
the cause of death as "hypoxic encephalopathy due to
restrictive asphyxia with cardiopulmonary arrest due to
maximum restraint in a prone position by law enforce-
ment." (Pls.' Ex. 12 at 1.) Dr. Eisele listed a contributing
cause of death as "acute methamphetamine abuse." (Id.) ¢

5 One of Defendants' expert witnesses, Thomas
Neuman, M.D., testified that numerous other fac-
tors can cause petichaie hemorrhaging, including
problems that Mr. Price experienced while in the
hospital. In addition, Dr. Eisele testified that heart
failure, which Mr. Price experienced, can cause
petichaie hemorrhaging.

6 Dr. Eisele testified at trial that the pepper
spray did not contribute to Price's death. (Eisele
Excerpt of Trial Tr. at 27.)

[**8] Plaintiffs then sued the deputies, then-Sheriff
Jim Roache, and the county of San Diego. Plaintiffs al-
lege a cause of action against the deputies under 42
U.S.C. § 1983, for allegedly violating Price's Fourth and
Fourteenth Amendment right to be free from excessive
force. 7 Plaintiffs also allege state-law causes of action
against the deputies for wrongful death, assault, battery,
and negligence.

7 Section 1983 provides:

Every person who, under color of any stat-
ute, ordinance, regulation, custom, or usage, of
any State of Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of
the United States or other person within the juris-
diction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitu-
tion and laws, shall be liable to the party injured
in an action at law . . . .

Plaintiffs have sued Defendant Roache under § 1983
for the actions of the deputies. Plaintiffs also have sued

Defendant Roache under § 1983 for being deliberately
indifferent [**9] to Price's civil rights. Additionally,
Plaintiffs assert a negligence cause of action against De-
fendant Roache.

Plaintiffs next allege a cause of action under § 1983
against the county, relying on the theory of municipal
liability articulated in Monell v. New York City Depart-
ment of Social Services, 436 U.S. 658, 56 L. Ed. 2d 611,
98 S. Ct. 2018 (1978). Plaintiffs also seek to hold the
county liable under the doctrine of respondeat superior. ®

8 Plaintiffs also sought to hold Defendant
Roache liable under a respondeat superior theory.
In addition, Plaintiffs alleged a cause of action
under California Civil Code section 52.1. The
Court granted summary judgment for Defendants
on these claims on November 6, 1996.

The Court will discuss each cause of action in turn.
I11. Discussion
A. The Claims Against The Deputies

1. The § 1983 Claim

Plaintiffs have sued the deputies under § 1983, argu-
ing that the deputies used excessive force on Price, in
violation of the Fourth and Fourteenth Amendments.
[**10] Plaintiffs allege that the hog-tie, as applied in the
unique circumstances of this case, constituted excessive
force. Plaintiffs also allege that a deputy used unreasona-
ble force when he placed his foot behind Price's head.
Plaintiffs further claim that the deputies used excessive
force by leaving Price prone on hot asphalt. Lastly,
Plaintiffs argue that the failure to render CPR constituted
excessive force.

The Fourth Amendment governs the use of force.
The Fourth Amendment requires peace officers to use
only an amount of force that is objectively reasonable in
light of all the surrounding circumstances. Graham v.
Connor, 490 U.S. 386, 397, 104 L. Ed. 2d 443, 109 S. Ct.
1865 (1989). Assessing the level of permissible force
"requires a careful balancing of the nature and quality of
the intrusion on the individual's Fourth Amendment in-
terests and the countervailing governmental interests at
stake." Id. (internal quotation marks and citations omit-
ted); see also Mendoza v. Block, 27 F.3d 1357, 1362 (9th
Cir. 1994). Courts must give due regard to the fact that
officers frequently make split-second judgment about the
amount of force to use without the benefit of hindsight.
[**11] Graham, 490 U.S. at 396-97.

[*1237] With these principles in mind, the Court
must determine whether the deputies acted reasonably
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with respect to each of the actions that Plaintiffs claim
they took.

a. The Hogtie Restraint

Plaintiffs argue that the hog-tie restraint constituted
excessive force because it is potentially lethal. Plaintiffs
claim that the hog-tie restraint can cause “positional as-
phyxia." Asphyxia is a decrease in blood oxygen levels
or an increase in blood carbon dioxide levels -- either of
which can Kill. (Eisele Excerpt of Trial Tr. at 16.) Posi-
tional asphyxia is asphyxia that results from body posi-
tion.

Plaintiffs argue that positional asphyxia can occur
when a hog-tied person lies prone with pressure on his
back. Plaintiffs claim that hog-tying poses an especially
great danger to large-bellied persons, such as Price.
Plaintiffs claim that if the deputies had closely monitored
Price and/or placed him on his side, then the hog-tie's
dangers would have been reduced or eliminated.

The Court first will discuss whether the hog-tie re-
straint, in and of itself, constituted excessive force. The
Court then will discuss whether the hog-tie restraint con-
stituted excessive force [**12] in light of Price's girth
and the pressure on his torso.

i. Whether The Hogtie Restraint Itself Constitut-
ed Excessive Force

Plaintiffs primarily rely on the testimony of Donald
T. Reay, M.D., who first hypothesized the concept of
positional asphyxia. ® Dr. Reay conducted experiments
and concluded that after exercise (such as a violent
struggle with deputies) blood oxygen levels decrease. Dr.
Reay found that the hog-tie restraint prevent these oxy-
gen levels from rising again because the hog-tie restraint
impairs the mechanical process of inhaling and exhaling.
See Donald T. Reay et al., Effects of Positional Restraint
on Oxygen Saturation and Heart Rate Following Exer-
cise, 9 Am. J. Forensic Med. Pathology 16 (1988); Don-
ald T. Reay et al., Positional Asphyxia During Law En-
forcement Transport, 13 Am. J. Forensic Med. Pathology
90 (1992). *

9 Dr. Reay is the chief medical examiner for
King County, Washington. He is board certified
in anatomic, forensic, and clinical pathology.

10 Following Dr. Reay's studies, other scientists
examined the subject of positional asphyxia. See,
e.g., C.S. Hirsh, Restraint Asphyxiation, 15 Am.
J. Forensic Med. Pathology 266 (1994). These
scientists generally agreed with Dr. Reay's hy-
pothesis. Based on this storehouse of scientific
theory, several law enforcement agencies, includ-
ing the San Diego Police Department, either have
banned hog-tying or have trained their deputies to

take precautions when applying the restraint.
However, the vast majority of law enforcement
agencies have not done likewise, nor has the Cali-
fornia Commission on Peace Officers Standards
and Training promulgated any training guidelines
for using the hog-tie restraint.

[**13] Plaintiffs also rely on the testimony of Dr.
Eisele. Dr. Eisele testified that Price experienced lactic
acidosis. Lactic acidosis is a natural bodily reaction to
exercise in which the body produces lactic acid. To com-
pensate for the increased acidity of the blood, the body
then produces extra carbon dioxide.

Dr. Eisele testified that because the hog-tie restraint
impairs the mechanical process of exhaling, it prevents
the body from "blowing off" excess carbon dioxide. In
other words, Dr. Eisele opined that Price suffered from
asphyxia (an increase in carbon dioxide levels) that, be-
cause of the hog-tie, Price's body could not correct.

Dr. Eisele based his opinions largely on Dr. Reay's
work. In fact, it appears that every scientist who has
sanctioned the idea that hog-tying causes asphyxia has
relied to some degree on Dr. Reay's studies. However, it
appears that no scientist had ever critically examined Dr.
Reay's methodology and logic -- until recently.

After Price's death, at the request of defense counsel,
Thomas Neuman, M.D., of the University of California
at San Diego Medical Center ("UCSD") conducted a
sophisticated study of positional asphyxia and the hog-tie
restraint. ** [**14] Dr. Neuman found, contrary to Dr.
Reay's findings, that blood oxygen levels do not decrease
after exercise. Dr. Neuman also found that although the
hog-tie restraint impairs the mechanical process [*1238]
of inhaling and exhaling to an extent, the hog-tie does
not affect blood oxygen or carbon dioxide levels. In oth-
er words, the impairment is so minor that it does not lead
to asphyxia, and in fact has no practical significance. Dr.
Neuman explained the disparity between his findings and
those of Dr. Reay by describing methodological flaws in
Dr. Reay's experiments and logical flaws in Dr. Reay's
reasoning.

11 Dr. Neuman is a professor of medicine and
surgery at UCSD. He is board certified in internal
medicine, pulmonary disease, emergency medi-
cine, and occupational medicine. He recently
published his study. See Tom Neuman et al., Re-
straint Position and Positional Asphyxia, 30 An-
nals of Emergency Med. 578 (1997).

The UCSD study, which Dr. Reay concedes rests on
exemplary methodology, eviscerates Dr. Reay's conclu-
sions. [**15] The UCSD study refutes Dr. Reay's un-
derlying premise -- that blood oxygen levels decrease
after exercise. Thus, the UCSD study refutes Dr. Reay's
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ultimate conclusion -- that the hog-tie restraint prevents
the lungs from replenishing the blood's oxygen supply;
according to the UCSD study, the blood needs no replen-
ishment after exercise because it already has adequate
oxygen.

The UCSD study also refutes Dr. Eisele's opinion
that the hog-tie prevents the lungs from "blowing off"
excess carbon dioxide. The UCSD study found no differ-
ence in carbon dioxide levels between subjects who had
exercised and been hog-tied, and subjects who had exer-
cised and not been hog-tied. Thus, as Dr. Neuman testi-
fied and Dr. Reay now concedes, the hog-tie restraint is
"physiologically neutral." (Reay Excerpt of Trial Tr. at
471

12 The Court is aware that the UCSD study did
not replicate the circumstances of Price's death
perfectly. Numerous dissimilarities existed. For
example, Dr. Neuman's subjects did not have
methamphetamine in their systems, nor did they
lie on hot asphalt. Plaintiffs argue that these dif-
ferences mean that the UCSD study does not ap-
ply to Price.

This argument does not help Plaintiffs for
several reasons. First, despite the differences, the
UCSD study simply demonstrated basic physical
principles -- that the hog-tie restraint, although it
impairs breathing, does not affect blood gas lev-
els. Second, the UCSD study at least has more
applicability to Price than Dr. Reay's studies,
which, by all accounts, are wholly flawed. Third,
no one knows what effect factors such as meth-
amphetamine would have on a hog-tied person.
Dr. Reay and Dr. Neuman merely testified that
further study is needed. In light of this uncertain-
ty, Plaintiffs have not established that factors
such as methamphetamine made the hog-tie par-
ticularly dangerous to Price.

[**16] After Dr. Reay's retraction, little evidence is
left that suggests that the hog-tie restraint can cause as-
phyxia. All of the scientists who have sanctioned the
concept of positional asphyxia have relied to some de-
gree on Dr. Reay's work. The UCSD study has proven
Dr. Reay's work to be faulty, which impugns the scien-
tific articles that followed it. Like a house of cards, the
evidence for positional asphyxia has fallen completely.

In light of the UCSD study, the hog-tie restraint in
and of itself does not constitute excessive force -- when a
violent individual has resisted less severe restraint tech-
niques, applying a physiologically neutral restraint that
will immobilize him is not excessive force. See Mayard
v. Hopwood, 105 F.3d 1226, 1227-28 (8th Cir. 1997)
(holding that placing a person wearing handcuffs and leg

restraints in a prone position was reasonable as a matter
of law where the person had violently resisted arrest). *

13 Plaintiffs' argument that the deputies should
have taken precautions because of the dangers of
hog-tying obviously fails. The UCSD study has
shown the dangers to be fictitious, which obviates
the need for precautions.

[**17] ii. Whether Price's Girth Made The Hog-
tie Particularly Dangerous For Him

Plaintiffs press, however, that the hog-tie as applied
to Price posed a grave danger. Plaintiffs note that even
the UCSD study found that hog-tying impairs the me-
chanical process of breathing to a small extent. Plaintiffs
argue that this impairment, combined with Price's girth,
caused him to asphyxiate.

Plaintiffs have failed to prove this alleged fact.
Plaintiffs have adduced no reliable evidence that sug-
gests that Price's girth impaired his breathing. Dr. Reay
opined that as Price lay prone, his belly may have ap-
plied pressure to his lungs, which could have impaired
his breathing. However, Dr. Reay admitted that he has no
empirical evidence that suggests that lying prone with a
large belly can impair breathing to a significant extent.
Thus, his testimony was wholly speculative.

[*1239] Moreover, Dr. Neuman studied individuals
of Price's general size, shape, morphology, and body
mass index. Dr. Neuman's study included persons with a
body mass index of thirty, which is greater than Price's
body mass index at the time of the struggle. * Dr. Neu-
man testified that although his study has limited applica-
bility [**18] to extremely obese individuals, Price was
merely somewhat overweight. As Dr. Neuman testified,
it is wild speculation to say that a person lying prone
with a potbelly will asphyxiate to death while a slightly
smaller person will have no physiological reaction what-
soever. Thus, the Court finds that Plaintiffs have not es-
tablished that Price's girth made the hog-tie especially
dangerous for him.

14 Plaintiffs note that Dr. Eisele calculated
Price's body mass index as 30.001, which is out-
side the parameters of Dr. Neuman's study. This
contention does not help Plaintiffs for two rea-
sons. First, the difference is negligible. Second,
Dr. Eisele calculated this body mass index during
the autopsy, which was after Price took in fluids
at the hospital. While in the hospital, Price took
in approximately ten more liters of fluid than his
body expelled. Because a liter of fluid weighs ap-
proximately 2.2 pounds, Price gained approxi-
mately 22 pounds while in the hospital, which
dramatically increased his body mass index.
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Thus, when the deputies applied the hog-tie,
Price's body mass index was squarely within the
parameters of the UCSD study.

[**19] iii. Whether The Pressure The Deputies
Applied To Price's Back Made The Hogtie Particular-
ly Dangerous

Plaintiffs next argue that pressure on Price's back
impaired his breathing. Plaintiffs argue that this pressure,
combined with the breathing impairment caused by the
hog-tie, led to Price's death. **

15 Relying on Dr. Reay's studies, Plaintiffs ini-
tially argued that the hog-tie alone caused Price's
death. After the UCSD study came out, however,
Plaintiffs began to argue that pressure on Price's
back led to his death. Dr. Reay and Dr. Eisele
both testified that pressure could have caused the
death.

Plaintiffs have failed to establish this alleged fact.
Plaintiffs' witnesses produced wildly different accounts
of the deputies' actions. Some witnesses claimed that the
deputies "sat on" Price. Other witnesses did not recall
seeing the deputies apply any pressure at all. Even those
witnesses who testified that the deputies applied pressure
provided different accounts about whether the deputies
applied pressure [**20] before or after they applied the
hog-tie restraint.

The Court doubts that a deputy sat on Price, for
three reasons. First, sitting on a hog-tied person (whose
hands and feet are necessarily above his torso) would be
awkward indeed. Second, the deputies simply had no
reason to sit on Price -- the hog-tie had immobilized him.
It seems unlikely that a deputy would have sat in an
awkward position for no reason. Third, Plaintiffs them-
selves have relentlessly claimed throughout this lawsuit
that the deputies stood far away from Price after they
hog-tied him.

The deputies admit, however, that they applied mi-
nor pressure to Price's back. As they handcuffed and
hog-tied him, they necessarily had to control him from
thrashing around, so a deputy placed a knee in Price's
back and a hand on his shoulder. The Court finds that
this action was reasonable. See Estate of Phillips v. City
of Milwaukee, 123 F.3d 586, 593 (7th Cir. 1997) (hold-
ing on similar facts that "the officers' response was rea-
sonable [inasmuch as the officers] placed just enough
weight on [the arrestee] to keep him from rolling over
and kicking"). A deputy testified that he may have main-
tained this pressure for a few seconds [**21] after he
completed the hog-tie as he got up from the ground. The
Court holds that this innocent, brief action was reasona-
ble.

In addition, Deputy Tally testified that he knelt next
to Price, placing most of his weight on his heels. Howev-
er, he placed a knee in Price's back. Deputy Tally did this
to calm Price (and thus keep him from smashing his face
into the ground) and to convey a sense of control in a
tense, confused situation. Notably, Deputy Tally did not
apply significant pressure to Price. The Court finds that
Deputy Tally's actions were reasonable. See id.

Plaintiffs have not established that the deputies ap-
plied any more than the above-described pressure. Even
if the deputies applied more pressure, Plaintiffs have not
shown that the pressure impaired Price's breathing to a
significant degree. Plaintiffs have not offered any evi-
dence that indicates the amount of the pressure, nor have
they [*1240] established what amount of pressure can
impair breathing. *

16 Each of the deputies weighed over two hun-
dred pounds. Plaintiffs argue that this weight was
more than sufficient to impair Price's breathing.
However, this argument assumes that a deputy
applied his full weight to Price. It seems entirely
likely that as the deputy knelt next to Price and
placed a knee in his back, he brought the bulk of
his weight to bear on the knee that was on the
ground, and applied only minor pressure to Price.
Moreover, when Deputy Tally applied pressure to
Price, he rested most of his weight on his heels.

[**22] Thus, Plaintiffs have failed to establish that
any pressure that Price may have experienced impaired
his breathing or affected his blood gas levels. In short,
plaintiffs have not proven that the hog-tie as applied
posed any danger to Price, or that it led to his death. Ac-
cordingly, the Court concludes that the deputies used
reasonable force when they placed Price face-down and
hog-tied him, with incidental pressure applied to his tor-
so. Insofar as the hog-tie and pressure are concerned,
Plaintiffs' excessive force claim fails. ¥

17 The Court emphasizes the limited nature of
its holding. The Court merely holds that on the
particular facts of this case, the hog-tie restraint
did not constitute excessive force. Given the limi-
tations of the UCSD study noted above, the Court
intimates no view on whether the hog-tie restraint
might constitute unreasonable force if used on
other individuals in other circumstances.

The obvious question remains, however: What did
cause Price's death? The Court finds that, as several
[**23] expert witnesses testified, he most likely died
from a cardiac arrest that occurred during his encounter
with the deputies. * Numerous factors indicate that
methamphetamine-induced toxic delirium caused this
cardiac arrest. *° First, Price had methamphetamine in his
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system when Dr. Eisele conducted the autopsy, which
means that he had recently used it. ® Second, metham-
phetamine irritates the heart and makes it more prone to
a cardiac arrest. (Eisele Excerpt of Trial Tr. at 25, 27.)
Third, Price had "internal derangements™ within his heart
that chronic methamphetamine abuse could have caused.
(1d.) Fourth, methamphetamine can cause the body to
release catecholamines (adrenaline) which also can irri-
tate the heart. Dr. Eisele found catecholamines in Price's
body. Fifth, Price had been acting in a bizarre fashion,
which indicates that he was suffering from a metham-
phetamine-induced psychosis. (Neuman Excerpt of Trial
Tr. at 34-35.) Sixth, Price developed a high fever at the
hospital, which methamphetamine-induced toxic deliri-
um frequently causes. (Id. at 36.) Seventh, while in the
hospital, Price developed rhabdomyloysis, which is a
breakdown of muscle cells. This is also [**24] a symp-
tom of methamphetamine-induced toxic delirium.

18 Expert witnesses testified that Price also ex-
perienced a pulmonary arrest. Although some ex-
perts expressed doubt about which type of arrest
came first, Dr. Eisele and Dr. Neuman opined
that the cardiac arrest came first. In fact, Dr.
Eisele, who testified for Plaintiffs, specifically
stated that the cardiac arrest led to the pulmonary
arrest. (Eisele Excerpt of Trial Tr. at 47-48.) Both
of these doctors testified that they have no evi-
dence that the hog-tie restraint leads to cardiac ar-
rests. This further indicates that the hog-tie did
not cause Price's death.

19 Dr. Neuman described toxic delirium as "a
syndrome, [a] whole constellation of signs and
symptoms seen in people who use methamphet-
amine. One aspect of the syndrome is delirium."”
(Neuman Excerpt of Trial Tr. at 35.)

20 Plaintiffs note that Dr. Eisele only discovered
low levels of methamphetamine in Price's system.
Plaintiffs argue that this means that methamphet-
amine did not kill Price. The Court rejects this
argument for two reasons. First, the body metabo-
lizes methamphetamine, so Price necessarily had
more methamphetamine in his system at the time
of the cardiac arrest than he did at the time of his
death. Second, Dr. Neuman, who has had exten-
sive experience with methamphetamine users,
testified that "there is a very poor relationship be-
tween the blood levels of methamphetamine and
whether or not you get into medical trouble from
them.” (Neuman Excerpt of Trial Tr. at 38.)

[**25] Dr. Neuman perfectly captured the cause of
death when he made the following statement:

We have clear data that there is no res-
piratory component to the hog-tie posi-

tion. We also have clear data that Price
was a chronic methamphetamine abuser.
He had essentially all of the signs and
symptoms of methamphetamine use, and
he died a death that was completely con-
sistent with toxic delirium secondary to
methamphetamine use. To suppose any-
thing [*1241] else placed a significant
role in his death is speculation.

(Id. at 43.)

Moreover, Defendants' expert on methamphetamine
abuse, Joseph Shannon, M.D., stated: "The only factor
that can explain his death in and of itself was acute
methamphetamine intoxication or excited delirium . . . .
This is a highly lethal illness which may well have
caused his death regardless of where he was, the re-
straints used or the struggle involved." (Shannon Excerpt
of Trial Tr.at7.)®

21 Dr. Shannon is a senior psychiatrist at a sev-
en hundred patient drug rehabilitation center. The
largest group of these patients have suffered from
methamphetamine-induced psychoses. Dr. Shan-
non has also been a full-time faculty member at
the University of California at Los Angeles
School of Medicine, where he taught students
about drugs and drug addiction.

[**26] Thus, in the words of Dr. Neuman which
the Court hereby adopts, "Mr. Price did not asphyxiate
due to the hog-tie position. Rather, the most obvious
cause of death is toxic delirium secondary to metham-
phetamine abuse, which in turn caused Mr. Price to expe-
rience a cardiac arrest." (Neuman Decl. at 13.)

b. The Foot On Price's Head

Plaintiffs next assert that a deputy used excessive
force by placing his foot against the back of Price's head.
Plaintiffs asserted during closing argument that the depu-
ty did so for a malicious purpose.

Plaintiffs have offered no evidence to back up their
assertion of maliciousness; indeed, all evidence points to
the contrary. Price had been smashing his face into the
asphalt repeatedly. The deputy testified that he placed his
foot against Price's head in order to stop him from doing
so. In fact, a deputy placed a kleenex box underneath
Price's face in order to protect him further.

The Court has no reason to doubt this testimony.
The Court finds that the deputy placed his foot against
Price's head for a patently reasonable, benevolent pur-
pose. Thus, Plaintiffs' excessive force claim fails with
respect to the foot on the back of Price's head.
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[**27] c. Leaving Price On Hot Asphalt

Plaintiffs next argue that the deputies used excessive
force by leaving Price on the hot asphalt. The asphalt
temperature was approximately 133.9 degrees Fahren-
heit.

Although the Court does not suggest that leaving
him lying on hot asphalt was ideal, the Court cannot find
that this action was unreasonable. The struggle with
Price had tired the deputies, which would have made it
somewhat difficult to move a hefty, belligerent person.
Moreover, the deputies had to perform other tasks, such
as calling for medical assistance, controlling onlookers,
and sundry other tasks that law enforcement work in-
volves. The fact that the deputies did not move Price
immediately is therefore understandable.

In addition, despite the high asphalt temperature,
Price did not suffer any burns. Of course, the primary
danger of leaving someone lying on hot asphalt is that
the person might sustain burns. The fact that Price did
not suffer burns indicates that the asphalt temperature
was not so high that it was unreasonable to leave him
lying on it for the short time that he did. Similarly, Plain-
tiffs have not established that the hot asphalt caused
Price's death.

Thus, [**28] Plaintiffs' excessive force claim fails
with respect to leaving Price on the asphalt.

d. Failure To Administer CPR

Plaintiffs next argue that the deputies used excessive
force by failing to give Price CPR after they noticed him
turning blue. %

22 It is somewhat awkward to conceptualize a
failure to give medical aid as excessive force. See
Estate of Phillips, 123 F.3d at 595. "The duty to
render medical aid is more often thought of as
one arising under the Due Process Clause [of the
Fourteenth Amendment] . . . ." Id.; see also
DeShaney v. Winnebago County Dep't of Social
Servs., 489 U.S. 189, 200, 103 L. Ed. 2d 249, 109
S. Ct. 998 (1989) (stating that "when the State . . .
so restrains an individual's liberty that it renders
him unable to care for himself, and at the same
time fails to provide for his basic human needs --
e.g., ... medical care, . . . it transgresses the sub-
stantive limits . . . set by the Due Process
Clause™). Nevertheless, the Supreme Court re-
cently has held that "all claims that law enforce-
ment officers have used excessive force . . . in the
course of an arrest . . . should be analyzed under
the Fourth Amendment and its 'reasonableness'
standard, rather than under a 'substantive due
process' approach." Graham, 490 U.S. at 395.

Because "the Fourth Amendment requires that
seizures be reasonable under all the circumstanc-
es, . . . it would be objectively unreasonable in
certain circumstances to deny needed medical at-
tention to an individual placed in custody who
cannot help himself." Estate of Phillips, 123 F.3d
at 596.

It appears that a due process analysis applies
after the initial "seizure™ has ended but the indi-
vidual remains in custody. See id. It is not always
easy to determine when the seizure has ended.
See generally Mitchell W. Karsch, Note, Exces-
sive Force and the Fourteenth Amendment: When
Does Seizure End?, 58 Fordham L. Rev. 823
(1990). In the present case, however, the seizure
clearly had not ended. See Graham, 490 U.S. at
389-90 (using a Fourth Amendment analysis on
similar facts); Estate of Phillips, 123 F.3d at 595-
96 (same).

[**29] [*1242] Before the Court can reach the
merits of this claim, the Court must determine whether
the deputies are entitled to qualified immunity. # Quali-
fied immunity protects government officials from law-
suits based on their conduct in situations in which they
exercise discretion, insofar as their conduct does not vio-
late clearly established rights. Harlow v. Fitzgerald, 457
U.S. 800, 818, 73 L. Ed. 2d 396, 102 S. Ct. 2727 (1982).
Qualified immunity protects peace officers so that they
"should not err always on the side of caution because
they fear being sued." Hunter v. Bryant, 502 U.S. 224,
229, 116 L. Ed. 2d 589, 112 S. Ct. 534 (1991) (internal
quotation marks and citation omitted).

23 In its Order Granting in Part and Denying in
Part Defendants' Motion for Summary Judgment,
the Court held that the deputies were not entitled
to qualified immunity from Plaintiffs' excessive
force claim. However, this holding rested on the
possibility that the deputies may have acted un-
reasonably by applying the hog-tie, applying
pressure to Price's back, etc. The Court did not
hold that the deputies were not entitled to quali-
fied immunity with respect to the CPR issue
alone.

[**30] The inquiry of whether the deputies are en-
titled to qualified immunity "begins with the question of
whether the 'right the [deputies are] alleged to have vio-
lated [was] clearly established.” Mendoza, 27 F.3d at
1360 (citing Anderson v. Creighton, 483 U.S. 635, 640,
97 L. Ed. 2d 523, 107 S. Ct. 3034 (1987)). If the right
was not clearly established, then the deputies are entitled
to qualified immunity. See Romero v. Kitsap County, 931
F.2d 624, 629 (9th Cir. 1991). In Mendoza, the Ninth
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Circuit provided guidance on how to determine whether
a right is clearly established. The Ninth Circuit stated:

The plaintiff's legal right cannot be so
general so as to allow a plaintiff to "con-
vert the rule of qualified immunity . . . in-
to a rule of virtually unqualified liability
simply by alleging [a] violation of ex-
tremely abstract rights." Anderson, 483
US. at 639. . . . For example, the Su-
preme Court in Anderson suggested that
although "the right to due process of law
is quite clearly established . . . and thus
there is a sense in which any action that
violates [the Due Process Clause] (no
matter how unclear it may be that the par-
ticular action is a violation) [**31] vio-
lates a clearly established right,” such a
general allegation is not enough to over-
come a defendant's qualified immunity.
Id.

For qualified immunity purposes, a
right must [be] clearly established in a
more particularized, and hence more rele-
vant, sense . . . .

Mendoza, 27 F.3d at 1361 (internal quotation marks and
citation omitted).

Thus, because Plaintiffs claim that the deputies vio-
lated Price's right to receive CPR from them, the issue
becomes whether the deputies had a clearly established
duty to administer CPR. See Rich v. City of Mayfield
Heights, 955 F.2d 1092, 1097 (6th Cir. 1992) (inquiring,
for qualified immunity purposes, whether the officer had
a clearly established duty to render medical aid).

The cases that have addressed this issue indicate that
no such duty exists. In City of Revere v. Massachusetts
General Hospital, 463 U.S. 239, 77 L. Ed. 2d 605, 103 S.
Ct. 2979 (1982), a police officer shot a suspect. The po-
lice then summoned an ambulance, which took the sus-
pect to a hospital. The Supreme Court held:

The Due Process Clause . . . require[s]
the responsible government . . . agency to
provid